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Dear Sir/ Madam:

Re: Docket Number FRA 2001-8728, Notice Number 1, 49 CFR Part 241, RIN 2130-AB38,
U.S. Locational Requirement for Dispatching of U.S. Rail Operations

During CN’s appearance at the February 12, 2002 public hearing on this issue, we were
asked to provide supplemental information for the docket on a couple of specific issues.
These were (1) specifics on the Ontario Court of Appeals decision referred to in our
comments on drug and alcohol testing, and (2) an indication on the number of physicians
which have reported medical concerns regarding safety critical employees to the Railway’s
Chief Medical Officer under the new Canadian Railway Medical Rules and Section 35 of the
Canadian Railway Safety Act.

For these two issues, we offer the following information:

Ontario Court of Appeals Decision:

In CN’s February 8, 2002 comments on the interim rule, under the section concerning drug
and alcohol testing, CN refers to the fact that the Railroad does not have random testing as
part of its company policy for Canadian Employees due to the requirements of the Canadian
Human Rights Act. The submission adds “Although this has been modified by a recent

Court of Appeals decision, it had not been tested in the railway context.”




The decision cited in our submission was that involving Martin Entrop vs. Imperial Oil. In
a July 2000 decision, the Ontario Court of Appeal ruled that under specific circumstances,

random alcohol testing for safety sensitive positions is not illegal.

A summary on the Ontario Human Rights Commission web site provides the following:

Entrop v. Imperial Oil - Ontario Court of Appeal Decision: July 21, 2000

Martin Entrop had been employed by Imperial Oil Limited for 18 years when the
company's new “Alcohol and Drug Policy” came into effect. In accordance with
the policy, Entrop was required to disclose that, some years before, he had had

an alcohol problem. As a consequence of this forced disclosure, Entrop was
removed from his safety-sensitive job to a less desirable job. He was later
reinstated but found himself subjected to more rigorous management supervision
than before his disclosure. He was also required to make frequent declarations as
to his sobriety in order to keep his job. Entrop filed a complaint with the
Commission alleging that he had been discriminated against on the basis of a

handicap and that he had been subject to reprisal.

Result at Board of Inquiry: In a series of separate decisions, the Board made a
number of rulings. The key decision was the Board’s determination that the
drug-testing programs employed by Imperial Oil had the effect of discriminating
against persons who were substance abusers on the basis of their handicap or

perceived handicap.

Result at the Court of Appeal: The Court held that in cases of adverse affect
discrimination, the unified approach and the three-step test adopted by the
Supreme Court of Canada in Meiorin should be applied. The three-step test
requires that:

i. the rule is rationally justified;
ii. the rule is bona fide; and
iii. the standard is reasonably necessary to the accommodation of that

legitimate work-related standard.




To succeed on the last step, an employer must prove that accommodation is impossible

or will cause undue hardship.

The Court also confirmed that substance abuse is a handicap and thus the policy was
prima facie discriminatory. The drug testing provision violated the Code because it could
not accurately measure impairment. The Court held further that random alcohol testing
would not satisfy the Meiorin test unless Imperial Oil took steps to accommodate those
who tested positive, including less severe sanctions than dismissal and providing the
necessary support to permit treatment. Finally, the Court held that the requirement of

disclosure of a past abuse problem was unreasonable.

Current status: The decision was not appealed.

Of significance is that the decision does not address random drug testing, for which the link
between presence in the body and impairment is not as well defined. It is also not based on
the requirements of a transportation or railroad industry. The full text of the decision can be

found at http.//fwww.ontariocourts.on.ca/decisions/2000/july/entrop.htm

Railway Safety Act and Medical Rule reports

As part of its submission, CN referred to the fact that the Canadian Railway Safety Act
(RSA) requires that physicians treating persons in Railway Safety Critical Positions, such as
Train Dispatchers, report to the Railway’s Chief Medical Officer any concerns that they may
have regarding medical conditions that may affect the person’s ability to safely perform
their duties.

To assist in this regard, the Canadian railway industry has developed a series of specific
medical guidelines covering conditions such as vision, hearing, diabetes, epilepsy, cardio-
vascular and mental disorders. These guidelines were developed by medical experts in each

respective field and are tailored to the specifics of railroad operation




The existence of the new Medical Rule and guidelines has been communicated to the
medical community in Canada with the assistance of the Canadian Medical Association
(CMA). The CMA have published articles concerning the new rule in their journal and have
helped with the distribution of a special brochure for the medical community which
explains the new rule as well as the specific role and obligations of doctors and physicians.

A copy of the brochure is attached.

At the February 12, 2002 public hearing, CN was asked to determine how many reports

from physicians the Railway has received since the new rule went into effect.

In speaking to CN's Chief Medical Officer, it is our understanding that, between CN and the
Railway Association of Canada, we have been approached by physicians on at least 15
occasions requesting specific medical guidelines so that they may better assess the fitness for
duty of an employee. This is particularly encouraging since the Rule has only been in effect
since November 29, 2001, a period of 10 weeks that included the Christmas and New Years
holidays.

Although it is impossible to determine how many of these ultimately resulted in specific
reports to the CMQO, it is known that CN has received a number of physician’s reports
recommending restrictions on employee’s duties either as part of the medical fitness
determination associated with periodic medicals or as assessments connected with claims

for short term Worker Indemnity Benefits.

We trust that this information addresses the additional questions that you had and will help
you in your review of CN’s comments on the interim rule. Should you have any additional

questions, please contact me at 514-399-4589.

Yours truly,
D. Q@’ ’ J

D. E. Watts
Director - Regulatory Affairs




The Railway Safety Act:

A Guide to Mandatory
Reporting for Physicians
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afety Critical Positions?

Safety Critical Positions, as desig-
Railway Rules Governing Safety
»ns, operate, or control the move-
s. They represent approximately
- workers in Canada. These posi-
rect role in safe railway operations
>d performance due to a medical
ld result in a significant incident
iealth and safety of employees, the

ty or the environment.

upations included in Safety Critical

vary between railways, but typical-
: Engineer;

-onductor (Brake person);
nan (Yard person), and;

: Controller (Train Dispatcher).

ny employee or contractor who is
rform any of these functions will be

occupy a Safety Critical Position.

What are the Railway Medical Rules
for Safety Critical Positions?

Railway Medical Rules for Positions Critical to
Safe Railway Operations were developed by the
Medical Steering Committee of the Railway
Association of Canada and have been approved
by Canada’s Minister of Transport.

The goal of the Medical Steering
Committee was to develop rules that set out the
requirements for the frequency of medical assess-
ments apd also allow for the individual assess-
ment of Medical Fitness for Duty. The new
Medical Rules represent a significant change in
the way medical fitness for duty is determined in
the Canadian railway industry and increase the
involvement ‘of the treating physicians and
optometrists in the Process.

The required minimum frequency for
Medical Fitness for Duty assessments is every five
years until the age of 40 and every three years
thereafter as long as an employee occupies a
Safety Critical Position.

With thé information provided by the
employee’s treating physician or optometrist, the
Chief Medical Officer of each railway company
may require an increase in the frequency of med-

ical assessments, restrict a person from occupying




a Safety Critical

certain tasks or require

Position, apply restric-

tions on performing

the use of corrective
devices or other medical
aids.

Medical Fitness for
Duty will take into con-
sideration medical condi-
ons including treatment and

1 past and current, that could

adual impairment of cognitive

luding alertness, judgment,
ry and concentration;
f senses;

ipairment of musculoskeletal

ent that is likely to constitute a

ailway operations.

Are there Medical Guidelines
available to assist physicians and
optometrists with patients who
occupy Safety Critical Positions?
A number of Medical Guidelines have been

developed to assist physicians and optometrists in

caring for their patients who occupy Safety

Critical Positions. These guidelines were devel-

oped by the Medical Advisory Group of the

Railway Association of Canada. ’

This ,group consists of the Chief Medical
Officers of Canadian Pacific Railv&ay, Canadian
National, VIA Rail Canada, a medical advisor
from Transport Canada and various medical spe-
cialists. The guidelines are reviewed and updated
regularly. The following guidelines are available:
e Hearing;

s Vision;

» Epilepsy;

* Cardiovascular Disorders;

¢ Diabetes, and;

* Mental Disorders. :

.

Additional Medical Guidelines will be developed.

Medical conditions not currently covered by a

specific guideline will be governed by accepted

medical practice.
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-overed by the provincial health care
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sy of the various Medical
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ledical Association
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sumer les frais reliés a

nedicale et a la déclaration?
1x engagés en vertu des dispositions du
cal et qui ne sont pas couverts par le
| d’assurance-maladie seront 4 la charge
conformément aux directives provin-

de facturation 2 une tierce partie.

- un exemplaire du

nédical et des lignes

w encore, un complément
n:

ale canadienne : www.cma.ca

ienne des optométristes | Www.opto.ca

»mins de fer du Canada : www.railcan.ca

seible de 1dléphoner dnx numéros sivanlts
:anadien Pacifique

au travail

-hemins de fer nationaux du Canada

au travail

-hemins de fer du Canada
srésident

ffaires réglementaires
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optométristes (ACO) et Transports Canada, dans le but
d’assurer la sécurité du public dans le cadre du transport

ferroviaire des marchandises et des voyageurs au Canada.
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